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STATEMENT OF QUESTIONS PRESENTED 

1. In construing a contract of sale of real property, 
where there are two clauses, affording different remedies 
to the vendor, upon vendee’s default of more than sixty- 
five days in payment of any one of a series of 99 notes, 
(1) termination power and forfeiture of contract with all 
money paid to be retained by seller; and (2) right of re¬ 
entry and to take immediate possession of the premises 
without further notice; is it error, if the two clauses are 
separated by a semi-colon and the word “and”, for the 
trial court to make, as a conclusion of law, a finding that 
the phrase “without further notice” relates to the provi¬ 
sions for forfeiture and termination as well as those for 
re-entry and taking immediate possession! 

2. If, over a period of many years, a course of dealing 
in making and accepting delinquent payments on a con¬ 
tract of sale of real property is established, is the vendor 
required to furnish reasonable notice to the vendee in 
possession of said real property before he may avail 
himself of a forfeiture and termination clause contained 
in the contract, providing for those remedies, among 
others, if any payment on the contract is sixtv-five days 
delinquent! 
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Constance P. Warner, 

Appellee . 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

Jurisdiction is based on 28 U.S.C. 1291 and the plead¬ 
ings in the United States District Court for the District 
of Columbia as appear in the record of this court, com¬ 
plaint for specific performance, p. 22, answer, p. 24, find¬ 
ings of fact and conclusions of law, pp. 29-31, and judg¬ 
ment, p. 32. 
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STATEMENT OF CASE 


This is an action for specific performance of a contract 
to convey real property situate in Arlington County, Vir¬ 
ginia. Appellee is the assignee of the original vendor, 
appellant is the purchaser. On or about December 1, 
1926, appellant and appellee’s assignor entered into an 
agreement in writing 'whereby appellant was to pay $5 in 
cash and to pay off a series of ninety-nine notes, in the 
amount of $5 each, which were to fall due one each month 
until the entire purchase sum of $500 was paid. Appellant 
made some payments from time to time over a period of 
years, which were accepted by appellee’s assignor and 
appellee, the last such payment which was accepted being 
on or about April 29, 1945. From that date until June 21, 
1951, no further dealings were made between the parties, 
appellant remaining in possession of the property as he 
had been since 1926. On the latter date in June, 1951, ap¬ 
pellant tendered a further payment to appellee, which 
appellee refused. One week later, June 28, 1951, the en¬ 
tire unpaid balance of principal and interest then due, 
$356.14, was tendered appellee and refused. On July 21, 
1951 action for specific performance was filed in the 
United States District Court for the District of Columbia, 
in which complaint tender was again made to appellee of 
the unpaid money. The trial judge made findings of fact 
and conclusions of law wherein he held that appellee had 
the right to cancel the contract and forfeit all money paid 
by the purchaser on June 21, 1951, despite her having 
accepted delinquent payments prior to April 29, 1945. He 
also held appellee had the right to retain all money paid 
thereunder in liquidation of all damages sustained without 
further proof. 

The salient portion of the contract reads: 

“. . . if the party of the second part (appellant) 
should default in the payment of any of the aforesaid 
monthly installments on aforesaid note for the period 
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of sixty-five (65) days or should fail to pay the in¬ 
terest, taxes, and assessments as aforesaid when and 
as the same become due, then and in either event this 
agreement shall, at the option of the said party of 
the first part be forfeited, and terminated and all 
money paid thereunder shall be retained by the said 
party of the first part in liquidation of all damages 
sustained; and the said party of the first part shall 
have the right to re-enter and take immediate posses¬ 
sion of said premises without giving further notice.” 

STATEMENT OF POINTS 

1. The court erred in construing the contract for the 
sale of land, in that the trial judge made a conclusion of 
law that applied a provision, “without giving further 
notice”, to a clause which was not cognate with said pro¬ 
vision relating to notice, which provision related to an¬ 
other and separate clause which in turn gave appellee a 
different or alternative remedy, apart from the remedy 
to which the court applied the provision. 

2. That if the remedies to be applied in event of de¬ 
fault by the purchaser were not separate and distinct, as 
maintained in point number one herein, they are to be 
read together and the termination of contract remedv set 
forth would require, as a condition precedent, that re¬ 
entry and re-taking of possession by the vendor take 
place, or that notice of forfeiture and termination be 
given the purchaser by some attempt to reenter and take 
possession by the seller, or by some further act other than 
the negative one of refusing payment of the purchase 
price in whole or in part. 

3. That if a contract calls for an express number of 
notes, and a stipulated time for payment thereof, one per 
month for a period of 99 months after the date of the 
contract, and the seller refuses a payment tendered 294 
months after the contract date and then attempts to 
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terminate the contract for non-payment of the notes when 
due, having accepted partial and delinquent payments un¬ 
til 1S4 months after the contract date and thereafter tak¬ 
ing no action of any kind against the purchaser in pos¬ 
session of the real property until the attempted for¬ 
feiture and termination of the contract after 294 months, 
that such a relationship has been, in law, established be¬ 
tween the parties that the seller must give reasonable and 
fair notice of forfeiture and termination due to this 
course of dealings and that the seller has waived strict 
compliance with the provision for the time of payments, 
and that equity will not allow a termination, forfeiture or 
recission upon tender, within a reasonable time, of the 
amount still due and owing upon the contract, and that 
upon such tender, specific performance should lie. 

SUMMARY OF ARGUMENT 


Appellant’s position in this action is that where a 
course of dealing between appellant and appellee and 
appellee’s assignor has grown up during the period of 
years between December 1, 1926 and June, 1951, where ap¬ 
pellant is in the possession of real property and appellee 
does nothing to eject appellant, although appellant has 
been very delinquent in making payments on a contract 
dated and signed December 1, 1926, appellee owes some¬ 
thing in the way of reasonable notice, either by foreclosure 
proceedings, or otherwise, where, in the contract, payment 
is to be made on a series of $5 notes, one to be paid each 
month until a total of 99 were paid off, completing the 
purchase price, $500. Thus the contract contemplated 
that the payments were to be completed in May, 1935. 
When notified in June, 1951, that the vendor would not 
accept any further partial payments on the contract, ap¬ 
pellant tendered the full amount due and owing, which 
was refused, and appellant again tendered the full amount 
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in his complaint for specific performance filed in July, 
1951. 

Appellant contends that, under the circumstances, the 
appellee is guilty of laches or waiver, and should not be 
allowed by the District Court sitting in equity, to enforce 
the contract strictly after the passage of so much time 
and the course of dealings which had been established. 

Appellant further contends that the trial court com¬ 
mitted error, in concluding as a matter of law, that the 
phrase “without further notice”, contained in a clause in a 
contract providing for right of re-entry and taking pos¬ 
session of the premises in question, should also relate to 
a prior clause in the contract providing for an option of 
the seller to forfeit the contract and terminate it and to 
retain all money paid thereunder as liquidated damages, 
especially where the two clauses were separated by a semi¬ 
colon and the word “and”. 

ARGUMENT 
Point I 

The contract, the subject of this action, is: 

AGREEMENT 

ARTICLES OF AGREEMENT, made this 1st day of 
December in the year One Thousand Nine Hundred and 
Twenty Six, between FRANK M. COWARD, of W r ash. 
D. C., party of the first part, and Montrose Jackson, High 
View Park, Ya., party of the second part of: 

WITNESSETH, that the party of the first part hereby 
covenants and agrees to sell, and the said party of the 
second part hereby covenants and agrees to purchase the 
lot ., piece . or parcel . of 
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ground situated in Arlington County, Virginia, known and 
described as follows, to wit: 

Lot numbered Nine (9) in Block numbered Two (2) in 
High View Park, Va., as per plat recorded in Liber N 
No. 4 at Folio 369 one of the Land Records of Arlington 
County, Va. 

At and for the sum of Five Hundred dollars, payable 
as follows: The sum of Ten dollars upon the signing of 
tills contract, the receipt of which is hereby acknowledged, 
and the further sum of Five dollars to be paid on or 
before the 1st day of each and every month hereafter, 
beginning Jan. 1, 1926 with interest at the rate of 6 per 
centum per annum payable at maturity of each note, for 
which sum the said party of the second part shall give his 
promissory’ notes payable to the order of the said party 
of the first part as aforesaid and with interest as afore¬ 
said, and upon the last of said payments said party of 
the first part shall deliver to the said party of the second 
part, in fee simple clear of all incumbrances whatever, a 
good and sufficient deed to said lot duly acknowledged, 
subject to covenants, running with the land continued in 
previous deeds affecting the above described property. 
Conveying at the cost of purchaser. 

The party of the first part agrees to pay all assess¬ 
ments due for improvements already completed before 
the date of this contract, whether levied or not and taxes 
to this lot and the party of the second part agrees to pay 
all taxes and assessments levied against the above said 
property from and after date hereof. 

And it is further hereby expressly understood and 
agreed by and between the parties hereto that if the party 
of the second part should default in the payment of any 
of the aforesaid monthly installments on aforesaid note 
for the period of sixty-five (65) days or should fail to pay 


the interest, taxes, and assessments on aforesaid when 
and as the same become due, then and in either event this 
agreement shall, at the option of the said party of the first 
part be forfeited and terminated and all money paid there¬ 
under shall be retained by the said party of the first part 
in liquidation of all damages sustained; and the said party 
of the first part shall have the right to re-enter and take 
immediate possession of said premises without giving fur¬ 
ther notice. 

IN WITNESS WHEREOF, the parties hereunto have 
set their hands and seals this day and year first herein¬ 
above written. 

.Montrose Jackson.as to Frank M. Coward (Seal) 

.as to Montrose Jackson (Seal) 

.as to.(Seal) 

In the construction of legal language, the rule of ejus- 
dem generis is well established. The rule means, simply, 
that general terms which follow specific ones are limited 
to matter similar to those specified. Gooch v. United 
States, 297 U.S. 124, 56 S. Ct. 395, (1936); McBoyle v. 
United States, 2S3 U.S. 25, 51 S. Ct. 340 (1931). In the 
construction of the contract herein (12A), the rule should 
apply. The specific things to which the words “without 
further notice” relate are “the said party of the first part 
shall have the right to re-enter and take immediate pos¬ 
session of said premises. The rule is a tool, a means of 
establishing the correct meaning of the words in question. 

Appellant contends that the words “without further 
notice” relate to the possessory remedies afforded the 
vendor under this contract, which was a printed form, 
filled in by appellant and appellee’s assignor, one Frank 
Coward, and was not cognate to the provisions for termi¬ 
nation of the contract and retention of all money paid 
thereunder. The vendor was given certain specified rem¬ 
edies under the contract, should appellant vendee default 
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in the payment of any monthly installment for the period 
of 65 days, or fail to pay the interest, taxes, and assess¬ 
ments as provided in the note, these were separate 
grounds for the arising of a right in the vendor to exer¬ 
cise the remedies afforded him, since the contract pro¬ 
vided “then and in either event”, at the option of the 
seller the contract should be forfeited and terminated and 
all money paid thereunder retained by him. These reme¬ 
dies were all contained in the same paragraph. They are 
different remedies, one for recission and termination of 
the contract and one for the arising of a right in the 
vendor to any and all money paid under the contract. 
If the vendor, under common law forms of pleading, 
sought to enforce such rights, he would have had to go to 
a court of equity to rescind and a court of law to forfeit 
money paid to him (this without a specific clause provid¬ 
ing therefore in the contract). I .just use this illustration 
of the difference of the remedies afforded in this one par¬ 
ticular clause in the contract. Under the principle of 
expressio unius est exchisio al'erius, other remedies pro¬ 
vided for in other clauses in the contract should be ex¬ 
cluded from this particular clause, and the following 
clause, separated from the clause relating to termination 
and money by a semi-colon and th eword “and”, likewise 
should be governed bv the same rule of construction which 
means only that when you express certain specific things, 
you exclude others not included in the list enumerated. 
United States v. Barnes , 222 U.S. 513, 32 S.Ct. 117 (1912). 

The fact that the remedies set forth in the second clause 
relate to possession of the real property involved puts 
them in a different context from those providing for can¬ 
cellation of contract and right to money. As this court 
knows, in the District of Columbia, the difference between 
possessory actions and money actions goes so far in our 
Landlord and Tenant Court that the two actions are sep¬ 
arate and distinct. This property, being situate in Vir- 
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ginia, is subject to the law as it is in 'that State, but the 
procedure of our own court is mentioned by appellant to 
emphasize the difference between the rights and the exer¬ 
cise thereof. 

Too, nowhere else in the contract does there appear any 
provision for the vendor’s giving of notice before he de¬ 
clares a forfeiture or keeps the money paid, so the ex¬ 
pression “without further notice” would seem to imply 
that somewhere, somehow, notice is expected to be given. 
Logic would commend us to the view that the provision 
as -to notice would relate to the possessory rights in the 
property, where, since antiquity, well established rules 
and procedures have been extant to govern the right of 
re-entry and taking possession of real property. The 
phrase seems, to appellant, to anticipate, on a printed 
form, any future notice requirements in any actions for 
foreclosure, ejectment, or other possessory action by the 
owner of legal title. 

The trial court made error when it made a conclusion 
of law that the “defendant had full legal right to declare 
a forfeiture of the said contract” (9A), based on the 
“History” of the case as set forth by the court in its find¬ 
ings of fact and conclusions of law (SA), where the judge 
set forth the penalty provisions and ended “without giving 
further n-otice .” (Italics supplied). The judge did not 
concern himself, by underscoring this phrase, with the 
possessory remedies of the appellee under the contract, 
since the appellee never, at any time up to and including 
the date of filing this brief, has instituted any sort of pro¬ 
ceedings for possession under the contract or otherwise, 
the appellant, as of this writing, being still in open pos¬ 
session of the premises in question. So the only meaning 
which can be given to the fact the judge underscored the 
provisions as to notice is that he felt they applied to the 
action attempted by appellant, i.e., forfeiting and termi- 





nating the contract and retaining the money paid there¬ 
under. This was error. 


Point II 

if, as appellant believes unlikely, the two clauses are to 
be taken and read together, he believes that some move, 
on the part o*f the vendor, is necessary to be made in order 
'to obtain possession of the real property as a (1) condi¬ 
tion precedent to forfeiture, or (2) form of notice to en¬ 
able vendee in possession to know when the vendor is 
serious about making some effort to straighten the mat¬ 
ter up. If the two clauses are to be read together, the 
second providing “the said party of the first part shall 
have the right to re-enter and take immediate possession 
of said premises without giving further notice” would 
seem to imply that some immediate or concurrent action 
is contemplated by the vendee in recovering possession 
of the land. Fairness would require that the seller can¬ 
not have it both ways. He cannot strictly hold the ven¬ 
dee in possession to the provisions concerning default 
payments and take the money without also taking the 
land, the provision for a taking back of the land without 
giving further notice cannot be read together with pro¬ 
visions for acquisition of money and termination of con¬ 
tract without requiring that complete action be taken, 
that the matter be straightened out for once and for all. 

This case was heard before Judge Curran October 23, 
1953, or almost two and one-half years after appellee 
attempted to give notice of forfeiture and to terminate 
the contract. At that time appellee had still not made 
any move to institute possessory action as a concomitant 
of said attempted termination of the contract. If it was 
terminated, why did appellee allow appellant to remain? 
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Point III 

Appellant contends that the only positive action taken 
since appellee attempted to terminate the contract was 
taken by him, appellant, in pressing action for specific 
performance, not only in the trial court, but in this ap¬ 
peal. What is one to conclude if, as is the case here, one 
is allowed to remain in possession of real property for 
twenty-eight years without any action or attempt for re¬ 
possesion by the seller? 

The answer seems quite clear. Here is a contract wdiich. 
had certain provisions for the time of payment, these pro¬ 
visions w'ere not strictly enforced. Payments were ac¬ 
cepted long after the time contemplated in the contract 
for completion of payments had come and gone, ten years 
later, to be exact. The time contemplated by the contract 
for completion of the payments w’as May, 1935. The last 
payment accepted willingly by the seller was April, 1945. 
From 1945 until 1951 it is not clear that any action what¬ 
soever was taken by either party, there being no record of 
payments, rejections thereof, attempted re-possession, etc. 
In 1951, the purchaser tendered another partial payment, 
which was rejected by the seller’s assignee. The purchaser 
then tendered full payment and one month later, in com¬ 
plaint for specific performance, 'tendered full payment 
again, and lest any contention be made to the contrary, 
hereby and again further offers and tenders complete 
payment of all outstanding arrearage to Constance P. 
Warner, together with all interest accrued. The appellee 
seeks, indirectly, to obtain a recission of the contract. 
Appellant believes the court can take judicial notice that 
land values in Arlington County have increased since De¬ 
cember 1, 1926 and verily contends that this is the rea¬ 
son that appellee seeks to avoid the contract, certainly 
the court could surmise that the land values have in¬ 
creased due to the expansion of the City of Washington’s 
outskirts since that time. 
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It would seem that when one comes into a court of 
equity asking for specific performance, fair play and 
equity should demand that if one party seeks to hold 
another strictly to the provisions of a contract such as 
the one we have here, he himself should be bound. The 
seller is as much bound by the terms of the contract as is 
the buyer, seller being bound to deliver a deed to the 
property and to convey same to buyer upon payment in 
full of the purchase price, with interest. It should be 
borne in mind that it is not the appellant who seeks to 
avoid the contract which was a voluntary act, it is the 
appellee. That the appellant was delinquent and procras¬ 
tinated in making the payments is certainly true, but that 
is the whole gist of the case—he was so very delinquent 
that one cannot review the case without the feeling that 
there certainly was condonation of this by the appellee. 
If there was ever a case where somebody slept on their 
rights, it exists here. 

Twenty eight years is almost twice the period, fifteen 
years, which is established by the Virginia Code (section 
5S05) for land situate east of the Allegheny mountains, 
which would apply here if no payments at all had been 
made and the possession had been hostile. 

If it be said that appellant did not, in fact, pay the 
seller’s assignee and therefore did not deserve conveyance 
of the premises, certainly after he was notified that fur¬ 
ther partial payments would not be accepted, he did the 
only thing possible, and tendered payment in full. If the 
exact amount due, including interest was not specified, 
that does not disentitle him to specific performance, for 
where there is a dispute between the parties to a contract 
for the sale of land as to the amount to be paid, the party 
claiming to be entitled to the specific performance of the 
contract may file a bill in equity for a performance, and 
submit the amount to be paid by him to the judgment of 
the court. Johnson v, Tribby, 27 App. D.C. 281 (1906). 
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There are two situations where waiver should apply in 
dealings such as appear in the instant case, (1) where 
time is of the essence of the contract, (2) where time is 
not of the essence. The first is covered by 9 A.L.R. 1002, 
which sets forth that if the vendor in a contract for the 
sale of land, whereby time is made of the essence, rer 
peatedly receives payments after the date when they are 
due, and thereby establishes a course of dealing inconsis¬ 
tent with insistence on the strict performance of the con¬ 
tract, he cannot thereafter declare a forfeiture for a fail¬ 
ure to make a payment promptly, unless he has given 
notice to the vendee of his intention to require prompt 
payment in the future. 

In the famous case of Fox v. Grange, 261 Illinois 116 
(1913) there was a contract to sell land, with the vendee 
going into possession, the purchase price being payable ip 
installments. The contract specified that time was of the 
essence and the court held the vendee was entitled to a 
conveyance of the property on payment of the amount as¬ 
certained to be due, reversing the lower court of equity 
which had refused such relief, saying, at p. 519, “Grange, 
however, might waive the provision of the contract as to 
time o*f payment, and a habit of accepting payments of a 
less amount or after the time stipulated is one of the 
usual ways of waiving such a provision. . . . 

“Perhaps it would not be just to Grange to deny him 
the right to reinstate or restore the waived provision, 
but a court of equity ought not to permit him to do it 
except upon definite and specific notice which Mrs. Fox 
would understand and under circumstances of perfect 
fairness on his part . . . We think it would violate the 
principles on which courts of equity act, to permit forfei¬ 
ture under such circumstances.” 

In Tate v. Pensacola Gulf Land & Development Co., 37 
Fla. 439, 53 Am. St. Rep. 251, it is said that if a vendee 
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takes and retains possession of premises with the vendor’s 
consent, under a contract to purchase, his mere delay in 
bringing suit, or even in paying the price, does not prevent 
him from compelling a conveyance upon a subsequent pay¬ 
ment or tender of the amount due, nor is his right to such 
relief cut off until the vendor places a limit on the lapse 
of time by a demand of payment at or before a specified 
day, and by notice that the agreement is to be rescinded 
unless the demand is complied with, and the vendee makes 
default thereon. 

In Boatright v. Peaks, 190 Va. 768, 57 S.E. 2d 895, the 
second situation is met, where time has not been made of 
the essence in the original contract, winch was denomi¬ 
nated a “title bond”, but as w-as explained, wras merely a 
contract of sale, and it w^as said, p. 896, “Upon delivery 
of the title bond and possession of the land to the appel¬ 
lee, the appellant thereafter held the legal title as trustee 
for the appellee and the appellee w r as a trustee for the 
appellant as to the purchase money. The general rule is 
that the vendor, under such circumstances, has a vendor’s 
lien upon the land. . . . 

“There is no provision in the title bond for forfeiture 
of the rights of the vendee solely because of default in the 
payment of the purchase money notes. The contract con¬ 
templates that, in the event of such default for more than 
a reasonable time, the appellee wmuld, upon request of the 
appellant, turn back the land to him. This requires af¬ 
firmative action on the part of the appellee, but it could 
be expected only in the event he agreed with the appellant 
that the default had extended unreasonably long. If the 
appellee did not agree, the appellant wmuld be driven to 
seek relief in the courts. 

“What is a reasonable length of time depends upon the 
facts and circumstances of each case. The appellant 
could, of course, w^aive prompt payment of the last six 


notes due to the serious illness of the appellee and his 
inability to pay them. . . . During all the time that the 
appellee was in default, the appellant had an election 
whether to seek to terminate the contract or to enforce the 
payment of the purchase money notes or bonds. Until 
he did actually make such election, the appellee was in 
rightful possession of the property. 56 Am. Jur., p. 
850. . . . 

“ ‘What is important is this: there must be notice before 
time can be made of the essence where it vras a part of 
it originally * * *’. . . 

“Under the circumstances here, it is manifest that, in 
fairness to the appellee, such a notice should have been 
given to enable him to protect his equitable ownership of 
the property. He had already paid 62% of the purchase 
money, and, if he had been informed of the fact that it 
was necessary to complete the payment by a definite time, 
he might have been able either to arrange a loan on the 
property for enough to take up the notes, or else he might 
have secured a purchaser for it. At least he would have 
had an opportunity to try to do so. On the other hand, 
the vendor’s lien was security for the payment of the de¬ 
ferred purchase money. . . . 

“Here the contract on the part of the appellant was par¬ 
tially performed by the appellant by delivering possession 
of the property, and by the appellee by payment of 62% 
of purchase price. Furthermore, the appellant took no 
steps to enforce his vendor’s lien or to have the posses¬ 
sion of the property restored to him by the appellee. Nor 
is the position of the appellant that supported by the evi¬ 
dence. Since the appellee had already paid nearly two- 
thirds of the purchase price, there was no need for a pros¬ 
pective increase in value to provide an incentive to pay 
the balance....” 
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The contention of the appellant in the instant case is 
merely that he wishes to perform the agreement. That 
he admits great delay in making payments, but wishes the 
court to do him equity and decree specific performance of 
this contract to convey land. He feels that the action of 
the court below was not equity, since it held him to strict 
compliance with the terms of the contract with respect to 
time of payment, and did not hold appellee strictly to the 
requirement that she convey the land. 

Appellant feels appellee has waived strict performance 
of the time conditions for payment in the contract and 
that since such waiver has taken place, the provisions for 
an allowance of a reasonable time for notice, as set out 
in Boatwright v. Peaks, supra, should obtain and that fur¬ 
ther, that since action for specific performance was filed 
exactly one month after the attempted termination of the 
contract by appellee on June 21, 1951, that tender of the 
entire amount due plus interest was made therein, that 
tender of performance of the condition of payment was 
made within a reasonable time, taking into consideration 
all the facts and circumstances of the case. 

Appellant further feels that appellee is guilty of laches, 
and should not be allowed to make a forfeiture, since 
appellee has slept on her rights (and is still sleeping on 
her rights as to taking possession of the premises). 

Appellant feels that appellee is estopped, by her action 
of allowing appellant to remain on the premises and her 
inaction as to giving notice of forfeiture and taking pos¬ 
session, and that appellee should not be allowed to strike 
swiftly at him after a long course of dealings has been 
built of accepting delinquent payments and the positions 
have been changed. 
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CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the action of the trial court, in denying the appellant 
specific performance of the contract herein, and in con¬ 
struing said contract, be reversed. 

Rutherford Day 
Attorney for Appellant 
1319 F St., N. W. 
Washington, D. C. 
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22 Filed Jul 21 1951 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

MONTROSE E. JACKSON 
1924 N. Cameron Street 
Arlington, Virginia 

Plaintiff 

v. 

CONSTANCE P. WARNER 
4820 Chesapeake Street 
Washington, D. C. 

Defendant 

Civil Action No. 2991—’51 

Complaint for Specific Performance of 
Contract to Cowoey Land 

1. The defendant is a resident of the District of 
Columbia, and this court has jurisdiction under Title II 
Section 306 of the District of Columbia Code as amended. 

2. On or about December 1, 1926, plaintiff and defend¬ 
ant entered into an agreement in 'writing whereby plain¬ 
tiff was to pay a series of promissory notes from time to 
time over a period of years, and when all of the said 
notes were paid defendant was to convey to the plaintiff 
fee simple title to a parcel of land located in Arlington 
County, State of Virginia, described as Lot Nine, in Block 
Two, High View Park, as per plat in Liber Number 4 at 
page 369 of the land records of Arlington County, Vir¬ 
ginia. 

3. In accordance with the provisions of this agree¬ 
ment, plaintiff made payments from time to time over a 
period of years, which payments were accepted by de¬ 
fendant, although some of them were delinquent. The 


most recent payment made by plaintiff which was ac¬ 
cepted by defendant was on or about April 29, 1945, at 
which time the total amount of principal and interest 
owed by plaintiff on the said notes, pursuant to the said 
contract, was Three Hundred and Fifty-six Dollars and 
Fourteen Cents. On or about June 21, 1951, plaintiff 
tendered a payment on the said notes, which pay- 
23 ment was refused by defendant, defendant declar¬ 
ing the said agreement to be void. On June 28, 
1951, plaintiff tendered to defendant the entire balance 
due on the said notes, but defendant continues to refuse 
to make conveyance and continues to repudiate the said 
contract. 

4. Plaintiff now offers to pay the entire balance due 
upon the said notes. 

WHEREFORE plaintiff demands (1) that defendant be 
required specifically to perform said agreement, (2) dam¬ 
ages in the sum of One Thousand Dollars, and (3) that 
if specific performance is not granted, plaintiff have judg¬ 
ment against defendant in the sum of Ten Thousand Dol¬ 
lars, together with costs of this action. 

/s/ Cornelius H. Doherty 
Cornelius H. Doherty 
1010 Vermont Ave., N. W. 
Washington, D. C. 

/s/ Edward C. Hall 

Courthouse Square 
Arlington, Virginia 
Attorneys for the Plaintiff 
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Filed Mar 21 1952 Harry M. Hull, Clerk 

Answer to Complaint for Specific Performance 

1. The defendant admits that she is a resident of the 
District of Columbia and that this Court has jurisdic¬ 
tion over her, but does not have jurisdiction of the res. 

2. Defendant admits that the plaintiff, on or about 
December 1, 1926, entered into an agreement in writing 
■with another than the defendant, and who was defend¬ 
ant’s assignor, whereby plaintiff was to pay a series of 
promissory notes in the amount of Five Dollars ($5.00) 
each, said notes numbered One (1) to Ninety Eight (98), 
inclusive, plus interest, for the purchase of real estate 
located in Arlington County, State of Virginia, and plain¬ 
tiff was further to pay all taxes and assessments thereon 
until said notes "were paid, at which time plaintiff was to 
receive from said assignor, and now this defendant, a fee 
simple title to said land, but that defendant alleges and 
plaintiff admits that he was in default of his notes therein 
and has been such for longer than a period of 65 days, 
as is therein provided, to-wit: 

“And it is further hereby expressly understood and 
agreed by and between the parties hereto that if the 
party of the second part should default in the payment of 
any of the aforesaid monthly installments on aforesaid 
note for the period of sixty-five (65) days or should fail 
to pay the interest, taxes, and assessments as aforesaid 
when and as the same become due, then and in either 
event this agreement shall, at the option of the said party 
of the first part be forfeited, and terminated and all 
money paid thereunder shall be retained by the said party 
of the first part in liquidation of all damages sustained; 
and the said party of the first part shall have the right to 
re-enter and take immediate possession of said premises 
without giving further notice.” 

25 That plaintiff, although then in arrears, on April 
29, 1945, made his last payment to defendant, which 
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she at that time accepted, provided he would thereafter 
and at a time to be stated immediately bring his said 
payments in arrears up to date; that plaintiff failed so to 
do and did not tender a payment to defendant thereafter, 
nor reimburse her for the taxes theretofore paid, nor 
thereafter pay the said taxes and assessments due on said 
land, but on June 16, 1951 submitted to defendant the 
sum of Seventy Five Dollars ($75.00) to be applied on 
account of his obligations under said agreement and again 
offered to pay the full amount remaining due under the 
same; that defendant thereupon rejected, as she had a 
right to do, said proferred payment and declared a for¬ 
feiture under said contract and in keeping with the terms 
thereof, as aforesaid; that defendant has, on previous 
occasions, endeavored to cooperate with plaintiff believ¬ 
ing that he conscientiously intended to perform in keeping 
with his said contract, but that in no instance has he so 
done and, therefore, she was compelled to declare a for¬ 
feiture under said contract and agreement, having found 
thereby that she could not put any confidence in plain¬ 
tiff’s promises. 

3. Defendant, in answer to the allegations in para¬ 
graph 3 of plaintiff’s complaint, while she admits that 
plaintiff has made payments from time to time over a 
period of years, which payments she has accepted, she 
alleges that in practically every instance thereof he was 
delinquent, which he admits, and that he has not paid but 
a very small amount of the taxes and assessments due on 
said property and has defaulted continuously throughout 
said term of the contract thereon. Defendant admits that 
plaintiff’s most recent payment was made to defendant 
on or about April 29, 1945, and she alleges that she 
believes that there was due thereon an amount in excess 
of Three Hundred Fifty Six Dollars and Fourteen Cents 
($356.14), as by plaintiff is alleged, by reason of said 
overdue notes, assessments and taxes on said property. 
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She admits that on or about June 21, 1951 plaintiff 
26 tendered payment in the amount of Seventy Five 
Dollars ($75.00) on account of said obligations, 
which said payment in no wise brought the sums due to 
date under said agreement, either as to the notes or as 
to the arrearage for taxes and assessments, and she like¬ 
wise admits that by reason thereof she returned said 
payment on the date of June 21, 1951 to plaintiff and 
advised him that she, therefore, declared a forfeiture of 
his rights under the said contract and in keeping with the 
terms thereof. And defendant further alleges that, as of 
June 15, 1951, there was due and payable to her by 
plaintiff under said agreement on account of said notes, 
interest, taxes and assessments a sum approximating Six 
Hundred Twenty Dollars and Fifty Nine Cents ($620.59). 

4. Defendant notices plaintiff’s offer, as is by this 
numbered paragraph stated to pay the entire balance due 
upon the said notes, but avers that he has failed to state 
the amount thereof, and has failed to make tender of the 
same in said amount, nor has he made tender of the ar¬ 
rearage for taxes, assessments and interest thereon. 

WHEREFORE, defendant having answered said com¬ 
plaint denies that plaintiff has a right to relief by his 
complaint sought, either to require her to specifically con- 
vev the real estaate involved herein or that she is liable 
to plaintiff for any damages arising out of said suit and 
the contract in question, or that plaintiff is entitled to 
any damages whatsoever, he, the plaintiff, having de¬ 
faulted in said contract, is estopped from any relief here¬ 
under, and defendant, therefore, asks that this suit be 
dismissed with her costs chargeable to plaintiff. 

/s/ Constance P. Warner 
Constance P. Warner 

/s/ S. Jay McCathran, Jr. 

S. Jay McCathran, Jr. 

830 Washington Loan & Trust Bldg. 

Attorney for Defendant. 


DISTRICT OF COLUMBIA, SS: 

Constance P. Warner, being first duly sworn on 
27 oath deposes and says: that she is fully acquainted 
with the contents of the foregoing Answer by her 
subscribed; that the matters and things therein stated as 
upon her own personal knowledge are true, and those 
stated as upon information and belief she believes to be 
true. 

/s/ Constance P. Warner 
Constance P. Warner. 

Subscribed and sworn to before me this 27th day of 
February, 1952. 

/s/ Hazel M. Smith 

Notary Public, D. C. 

I hereby certify that I have this 27th day of February, 
1952, mailed, postage prepaid, copies of the foregoing 
Answer to Cornelius H. Doherty, 1010 Vermont Avenue, 
N. W., Washington, D. C.; Edward C. Hall, Courthouse 
Square, Arlington, Virginia; and Ewell G. Moore, Jr., 
3209 Walbridge Place, N. W., Washington, D. C., Attor¬ 
neys for Plaintiff. 

/s/ S. Jay McCathran, Jr. 

S. Jay McCathran, Jr. 

830 Washington Loan & Trust Bldg. 

Washington, D. C. 

Attorney for Defendant. 

• • • • 

29 Filed Jan 28 1954 Harry M. Hull, Clerk 

Findings of Fact and Conclusions of Law 

History 

This is a suit by the plaintiff, Montrose E. Jackson, a 
resident of the State of Virginia, against Constance P. 
Warner, a resident of the District of Columbia, wherein 
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plaintiff seeks specific performance of a contract dated 
December 1, 1926, entered into by him with defendant’s 
assignor, Frank M. Coward, for the purchase of real 
estate located in the State of Virginia, described as Lot 
No. 9 in Block No. 2, in High View Park, Virginia, as 
per plat recorded in Liber N. No. 4 at folio 369, one of 
the Land Records of Arlington County, Virginia, the 
terms of said contract provide for the payment of $10.00 
in cash at the time of signing thereof, the balance to be 
paid, $5.00 on or before the first day of each and every 
month thereafter, beginning January 1, 1927, plus interest 
at the rate of six per centum per annum, payable at the 
maturity of each note, plaintiff to pay all assessments for 
improvements and taxes levied against said property from 
the date of said contract and upon payment of the last 
of said notes all other charges aforesaid, the defendant 
should deliver a good and sufficient deed to said lot to 
the plaintiff. 

The contract further provides that if plaintiff should 
default in the payment of any of the said installments in 
said notes for the period of sixty-five (65) days or should 
fail to pay the interest, taxes and assessments, as stated, 
when the same became due, in either event the contract 
shall, at the option of the vendor, be forfeited and ter¬ 
minated and all money paid, shall be retained by 
30 the vendor in liquidation of all damages sustained, 
and the said vendor shall have the right to re-enter 
and take immediate possession of said premises without 
giving further notice. (Underscoring supplied) 

Facts 

Plaintiff admitted having made certain payments over a 
period of years, and having paid but a small part of the 
assessments for sewer improvements; had made a pay¬ 
ments on April 29, 1945 when at his request, defendant 
advised that there was a balance due, on account of the 
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principal in said notes, interests, unpaid taxes and as¬ 
sessments for improvements, totalling $356.14; at that 
time, previously and subsequently, defendant had warned 
and advised plaintiff that he was in default of his con¬ 
tract and unless payments were brought up to date the 
contract would be cancelled. On June 16, 1951, plaintiff 
made his next and final tender of payment since said pay¬ 
ment of April 29, 1945; defendant immediately returned 
and refused to accept said June 1951 payment and again 
and finally advised plaintiff that said contract was null 
and void. 

Thereafter, on June 28, 1951, plaintiff, through his 
counsel’s letter, referring to plaintiff’s said payment and 
defendant’s rejection thereof, in which defendant was 
asked to advise “if you are willing to furnish a deed to 
this lot upon the payment to you of the entire sum now- 
due?”. This offer defendant refused as it came to late. 

Conclusions of Law 

The defendant is the owner of the lot and land in ques¬ 
tion, as shown by deed to her dated February 16, 1929 
from Frank M. Coward. 

The defendant is the true assignee of the sales contract 
dated December 1, 1926 between plaintiff and the said 
Frank M. Coward, and the unpaid notes due thereunder, 
endorsed by the said Frank M. Coward and signed by 
plaintiff. 

The plaintiff failed to perform his said contract dated 
December 1, 1926, in keeping with its terms, prior to and 
from April 29, 1945 to date of his final tendered payment 
of June 16, 1951. 

31 That the defendant had full legal right to declare 
a forfeiture of the said contract of sale dated De¬ 
cember 1, 1926, and she so declared the same canceled by 
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her letter to plaintiff dated June 21, 1951. That the let¬ 
ter of counsel for plaintiff dated June 28, 1951 by its 
entire context or that quoted hereinbefore in these find¬ 
ings, did not constitute a tender of the full amount due 
under said contract, as was then due to the defendant, and 
if a full tender had been made by said letter at that time, 
the same would have been to late to avoid forfeiture of 
the contract, as declared by defendant in her said letter 
of June 21, 1951. 

That the defendant, by having accepted delinquent pay¬ 
ments, from time to time prior to April 29, 1945 did not 
waive her right to declare a forfeiture and cancellation 
of the contract by reason of defaults in payments due on 
the notes, assessments and taxes occurring subsequently 
thereto and in so rejecting the proferred payment of 
June 16, 1951 and cancelling the contract on June 21,1951. 

The plaintiff having defaulted in the payments due 
under the terms of the contract for more than sixty-five 
(65) days and the defendant having exercised her option 
to declare a forfeiture and termination of the contract, 
had the right so to do, and to retain all money paid 
thereunder in liquidation of all damages sustained without 
further proof. 

Plaintiff is denied a decree of specific performance, any 
damages sought by his suit, and judgment shall be en¬ 
tered herein in favor of the defendant with costs charged 
against plaintiff. 

Counsel for the defendant shall prepare judgment ac¬ 
cordingly. 

/s/ Edward M. Curran 
Judge 

Prepared by: 

/s/ S. Jay McCathran, Jr. 

S. Jay McCathran, Jr. 

Counsel for Defendant 


11A 


Copy mailed to counsel for plaintiff this 27th day of 
January, 1954. 

/s/ S. Jay McCathran, Jr. 

Counsel for Defendant 

• • • • 

32 Filed Jan 28 1954 Harry M. Hull, Clerk 

Judgment 

This cause having come on to be heard by the Court, 
evidence having been adduced in open Court, and counsel 
for the respective parties having argued the same; and 
the Court having entered herein its Findings of Fact and 
Conclusions of Law, it is, by the Court this 28 day of 
January, 1954, 

ADJUDGED, that judgment be and it hereby is 
granted to the defendant, Constance P. Warner, against 
the plaintiff, Montrose E. Jackson, together with costs to 
be paid by plaintiff. 

/s/ Edward M. Curran 
Judge 

Submitted by 

/s/ S. Jay McCathran, Jr. 

S. Jay McCathran, Jr. 

Counsel for Defendant 

Copy mailed to counsel for plaintiff this 27th day of 
January, 1954. 

/s/ S. Jay McCathran, Jr. 

• • • • 
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34 Filed Feb 25 1954 Harry M. Hull, Clerk 


Notice of Appeal 


Notice is hereby given this 25th day of February, 1954, 
that Montrose E. Jackson, plaintiff, hereby appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia from the judgment of this Court entered on the 28th 
day of January, 1954, in favor of defendant against said 
plaintiff. 


/s/ Rutherford Day 

Attorney for Plaintiff 
1319 F St N. W. 
Washington, D. C. 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellee, the questions presented 
are as follows: 

1. Whether the District Court may decree specific per¬ 
formance of an installment contract to sell unimproved 
land, wherein it is agreed that if the purchaser defaults in 
the payments of the monthly installment notes for a period 
of sixty-five (65) days, or should fail to pay the interest, 
taxes, and assessments for improvements on said land 
when and as the same become due, then, and in either 
event, said contract, shall at the option of the seller be for¬ 
feited and terminated, and all monies paid by the purchaser 
shall be retained by the seller as liquidated damages, the 
seller to have the right to enter and take immediate pos¬ 
session of said land without giving further notice; and 
where many such defaults have occurred until finally over 
six (6) years occur in a final default, the purchaser then 
tendering but a small fraction of the total sum due under 
the contract, which the seller refuses to accept, returns 
said proffered payment and declares a forfeiture and ter¬ 
mination of the contract. 

2. Whether the District Court may award damages to 
the purchaser under such a contract as stated in question 
one (1) above, defaulted in by the purchaser as aforesaid, 
said damages claimed by reason of the failure of the seller 
to convey the land covered by said contract after the seller 
declared the said default and a termination of the contract 
in keeping with its terms, no valid tender having been 
made within the time prescribed by the contract or at any 
time. 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 12,244 


Montrose E. Jackson, Appellant 
v. 

Constance P. Warner, Appellee 


BRIEF OF APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


COUNTER-STATEMENT OF THE CASE 

Appellant as plaintiff below, sued for specific perform¬ 
ance of an installment contract made in the District of 
Columbia to sell unimproved land located in Arlington 
County, Virginia, and for failure to convey, for damages 
for alleged breach of that contract, (appellant’s brief, 
pages 5-7 inch). Appellee as defendant below was the as¬ 
signee of the original vendor, the latter having deeded 
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the property to appellee a few years subsequent to the 
execution of the said installment contract. (Findings of 
Facts, (JA:7A-8A)) The contract was dated December 1, 
1926, and provided that appellant was to pay Ten Dollars 
($10.00) in cash at time contract was made and the bal¬ 
ance of the purchase price to be paid in ninety-eight (98) 
monthly installment notes of Five Dollars ($5.00) each, 
plus interest, thus, making the total purchase price of Five 
Hundred Dollars ($500.00). The appellant further agreed 
to pay all taxes and assessments for improvements on said 
land as the same became due. Upon full payment by ap¬ 
pellant in keeping with said contract, in amount and as of 
the time and times thereof, the vendor appellee agreed 
to deliver to the vendee appellant a good and sufficient deed 
to said land. Had appellant vendee performed his con¬ 
tract as of the time agreed, the entire series of notes 
and interest, together with all taxes and assessments ac¬ 
cruing theretofore should have been paid on or about Feb¬ 
ruary 1,1935, and had he done so, such a deed as aforesaid 
would have been delivered to him. However, he failed 
to pay said notes on time or to pay the taxes and assess¬ 
ments levied against said land so that when he made his 
last payment on April 29, 1945, thirty-three (33) notes, 
plus interest, remained due, and practically all of the taxes 
and assessments accruing since the date of the contract 
had not been paid by him but had been paid by appellee. 
(JA: 8A-9A) Appellant was both orally and in writing 
warned of his arrearages by appellee, and on June 16,1951, 
over six (6) years since his last payment, appellant for¬ 
warded to appellee a check payable to him by another and 
endorsed by appellant, together with a money order made 
payable to appellee, said check and money order totaling 
Seventy-five Dollars ($75.00), and on the receipt thereof 
on June 21, 1951, appellee returned to appellant both said 
check and money order advising the latter that he had for¬ 
feited the right to complete the payments on said land 
and under said contract, and that “the contract has be- 
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come null and void”. (JA: 9A) On June 28, 1951, counsel 
for appellant wrote appellee a letter and in conclusion 
thereof, asked “if you are willing to furnish deed to this 
lot upon the payment to you of the entire sum due”. Appel¬ 
lee refusing to consider such statement as a good tender, 
and had it been such, it would have come too late according 
to the terms of contract, advised her declination to consider 
the same. (JA: 9A) Appellant’s suit followed and the 
cause was heard at pretrial (R 27), and thereafter at trial. 
Certain evidence was received and appellant testified, such 
record evidence as was received, appellant has failed to 
make a part of the record herein. Upon appellant resting 
his case, and on motion of appellee, the Court found for 
the defendant, thereafter entering its findings of facts and 
conclusions of law (JA : 7A-10A) and judgment (JA: 11 A), 
holding that appellant had failed to perform the contract 
and denied appellant the right to specific performance and 
damages, and granted appellee the right to retain such 
money as appellant had paid under the contract as liqui¬ 
dated damages, as provided by the terms of said contract. 
The provisions, therefore, are correctly stated by appel¬ 
lant on pages two (2) and three (3) of his brief under 
his statement of case. 

SUMMARY OF ARGUMENT 

Appellee’s contention in this suit is that a simple writ¬ 
ten contract was entered into by and between the appellant 
as vendee with appellee’s assignor as vendor for the sale 
of the land in question, provided for express terms of pay¬ 
ment, with time as the essence thereof, and in keeping with 
such provisions, the contract provided that upon default 
for the period prescribed therein, either in the payments 
on the deferred purchase price notes and interest thereon 
or taxes and assessments, or either of them, then, the ap¬ 
pellee vendor had the option of declaring a forfeiture and 
terminating the contract, together with the right to reenter 
and take possession of the property without notice. Nu- 
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merous defaults having occurred and the vendor having 
warned appellee of his arrearages and defaults, the said 
defaults having occurred in the payments on the notes as 
well as on the taxes and assessments, and the appellant 
vendee having finally defaulted for a period of approxi¬ 
mately six (6) years, his tender of a partial payment was 
rejected, on the basis that it came too late, it was not a 
full tender and the contract was at the appellee’s option, 
forfeited and terminated. In such instances, a vendee can¬ 
not compel specific performance to convey the land under 
a contract where the time is the essence thereof unless 
he can show full performance in keeping with the strict 
terms of the contract, regardless of how many defaults 
may have occurred and been waived by the vendor previ¬ 
ously, such waivers have no effect on subsequent defaults. 
Under these circumstances and as was found by the Court 
in its findings of facts entered herein, the Court properly 
concluded, as a matter of law, that the plaintiff appellant, 
having failed to perform his contract in keeping with the 
terms thereof, was not entitled to the relief sought in either 
respects. 

ARGUMENT 

Appellee’s first observation is that while the contract 
is properly set up in appellant’s brief (pages 5-7 inch), 
appellant has handicapped the Court itself and appellee 
by not making the contract itself, as introduced in evi¬ 
dence in the trial Court, along with other exhibits, a part 
of the record in this case, and unfortunately, in filing its 
designation of record did not allow appellee sufficient time 
to perfect such designation of record, nor in filing ap¬ 
pellant’s brief, did he allow time for conference with ap¬ 
pellee so as to prepare a joint appendix. Thus, reference 
as to such as are made a part of the record or appellant’s 
brief will be referred to herein in keeping with the record 
filed in this Court and appellant’s Joint Appendix in his 
brief. This is not said prejudicially to appellant’s counsel, 
in a personal manner. 
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The fact remains that the contract itself made time of 
of the essence thereof, and that the language employed in 
the contract is unambiguous and states the terms to which 
the parties agreed. It is therefore axiomatic in the law of 
contracts that when such contracts are unambiguous, they 
do not require resort to cannons of construction; and in 
particular, that w’here an instrument was intended to and 
did express the contract of the party, the interpretation 
of the contract is a question of law for the Court. (Mc- 
Renolds v. Mortgage Company, 56 App. D. C. 342; 13 F. 
2d 313) 

Further, it is likewise axiomatic that where no dispute 
arises about the terms of the contract, the legal import of 
the contract is a question of law for the Court. (Turner 
v. Mertz, 55 App. D. C. 177; 3 F. 2d 348) 

In the case at bar, the appellant in his complaint below 
and in his brief in this Court does not deny that the con¬ 
tract is unambiguous or that it does not express the in¬ 
tentions of the party, contending solely that the legal in¬ 
terpretation of the contract, as placed thereupon by the 
Court below, fails to recognize an obligation upon the 
appellee, not expressed in the contract at all, but arising by 
implication, because the appellee had permitted waivers 
of defaults in payments on the notes in question and on 
the taxes and assessments as they became due in the past, 
thereby established -what he purports to be an estoppel 
against her right to invoke the terms of the contract on 
future defaults. 

Appellee believes that the matter of law is so elementary 
in this case that no decision of this Court has been found 
bearing directly on the point involved here. However, in 
the case of Spellman v. Dundalk Company cited in 194 
Maryland, at page 46o the Maryland Court of Appeals held 
as follows: 

“The acceptance by the vendor of a payment on 
past-due installments of purchase money, although 
involving an election by him not to declare the con- 
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tract void for prior defaults, does not deprive the 
vendor of his rights under the contract as to future 
defaults.” 

This summarizes appellee’s position before this Court, 
namely, that regardless of the defaults which appellee had 
waived prior to the last payment actually made on the in¬ 
stant contract on April 29, 1945, such waivers did not 
constitute a waiver of the future defaults which occurred 
between the period from that date, to wdt, April 29, 1945 
until the partial payment was proffered in default on June 
16, 1951, which said proffer was rejected. 

While appellee denies and appellant has failed to show 
that appellee made any promise to the vendor to waive or 
not require prompt payments at the time and times stated 
therefor under the contract, the same Court and in the same 
case last quoted, deals with the question of waiver as fol¬ 
lows : 


“A promise by a vendor not to require prompt pay¬ 
ment of installments of purchase money as provided 
in the contract of sale, if not made upon a considera¬ 
tion moving from the vendee to the vendor, and not 
resulting in any detriment to the vendee, nor causing 
any alteration, in reliance on the promise, in the 
vendee’s position, to his harm or disadvantage, did not 
involve a waiver of the vendor’s rights to enforce 
the contract, nor amount to an estoppel.” 

The Court below heard the testimony of the appellant 
and received the evidence adduced before it and made 
specific findings in respect thereto (JA: 7A-8A), which 
findings of facts, appellant here does not dispute, other 
than to contend that the letter of appellant’s counsel of 
June 28, 1951 was a tender to make payment in full, the 
Court finding that it was not a proper offer and tender by 
its very terms, and that such as it was, it came too late. 

Appellee therefore contends here that unless appellant 
makes some showing before this Court to the effect that 
the trier of the facts, the Court below, erred in making 
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those findings of facts, and supports his contentions there¬ 
for, as he has not done in this appeal, then the appellate 
Court is without power to dispute those facts and must 
accept them as true. This is so elementary that citations 
in support thereof are not necessary. 

Thus, the Court having found that the defendant had de¬ 
faulted in his payments under the terms of the contract, 
both as to the deferred purchase price as well as the taxes 
and assessments thereon, which the appellant had admitted, 
the Court properly concluded that the appellant failed 
to perform the contract in question in keeping with its 
terms, both prior to and subsequent to April 29, 1945 to 
the time of his final tender of a partial payment on June 
16, 1951; that the appellee being the legal owner of the 
title to the land in question and the legal vendor by assign¬ 
ment of the sales contract in question, she had the full right 
to declare a forfeiture and termination of the same, as 
she did by her letter of June 21, 1951; that the letter of 
counsel for appellant dated June 28,1951 did not constitute 
a tender of the full amount due under said contract and 
had it made such tender, the same would have come too 
late to avoid forfeiture of the contract, due to appellant's 
breach thereof; that appellee’s acceptance of delinquent 
payments prior to April 29, 1945 did not act as a waiver 
of her right to declare a forfeiture and termination of 
the contract by reason of the defaults occurring subsequent 
to that date; and finally, appellant having defaulted for a 
period in excess of that permitted under the contract, to 
wit, more than sixty-five (65) days, and the appellee hav¬ 
ing exercised her right and option to declare a forfeiture 
and termination of the contract was entitled to retain such 
money which had been paid theretofore by appellant, in 
liquidation of all damages sustained by appellee, without 
further proof. 
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CONCLUSION 

The Court below having seen the evidence and heard 
the testimony and found that the appellant failed to per¬ 
form his contract in keeping with its terms, time being 
the essence thereof, and such default having occurred for 
a greater period than the time necessary therefor by the 
terms of the contract, and the appellee having exercised 
her right and option to declare a forfeiture and termina¬ 
tion of the contract, as prescribed by its terms, appellant 
was not entitled to the relief he sought for specific per¬ 
formance nor any damages sought by his suit. Under 
these circumstances, the judgment entered in the lower 
Court in favor of the defendant should be affirmed. 

Respectfully submitted, 

S. Jay McCathran, Jr.. 

830 Washington Loan & 

Trust Bldg. 

Washington 4, D. C. 

Attorney for Appellee 










